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Re: UM C's Purported Suspension of the Collective Bargaining Agreement 
with SEIU Local 1107 

Dear Mr. Houser: 

As you know, this firm is legal counsel to the Nevada Service Employees Union, 
SEIU Local 1107 ("Local 1107'' or "Union"). The Union has referred to us your letter of 
March 31, 2020, to Brenda Marzan, President of Local 1107, and Grace Vergara-Mactal, 
Executive Director of Local 1107, for a legal response. Your letter purports to 
retroactively suspend the collective bargaining agreement between UMC and Local 1107. 
We understand other unions that represent other County bargaining units have received 
substantially identical letters purporting to suspend their collective bargaining agreements 
as well. It would appear this is a coordinate effort among all County bargaining units. 

Your letter purports to suspend the collective bargaining agreement, retroactively 
to March 15, 2020, under authority ofNRS 288.150(5)(b), and also referencing Clark 
County's declaration of emergency of March 15, 2020. The Union recognizes the 
unprecedented circumstances facing all levels of government due to the COVID-19 
pandemic, especially serious and palpable at UMC. However, even in these challenging 
times, now is not the time to tell workers on the frontlines of this pandemic that their 
contributions and solidarity do not matter. 

For the reasons detailed below, the unilateral and retroactive suspension of the 
collective bargaining agreement is deeply misguided and legally untenable. First, based 
upon the authorities cited in your letter and the declaration of emergency dated March 15, 
2020, it is unclear under what authority UMC is purporting to suspend the collective 
bargaining agreement. UMC management is not lawfully empowered to suspend any 
collective bargaining agreement. Absent express delegation of that authority to the chief 
executive officer ofUMC, that power is vested solely in the governing board ofUMC or 
in the Board of Hospital Trustees, being the governing body of the local government 
employer as defined under Chapter 288 of NRS. Second, your reliance on NRS 
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288. l 50(5)(b) is misplaced. There has not been a qualifying "emergency" under NRS 
288.150(5)(b) to empower UMC, as a local government employer, to suspend any 
collective bargaining agreement. Third, even assuming UMC is properly and lawfully 
empowered to exercise powers under NRS 288. l 50(5)(b) in these circumstances, the 
wholesale suspension of the collective bargaining agreement is not necessary or 
warranted for UMC to meet any qualifying emergency. Fourth, assuming suspension of 
the collective bargaining agreement is lawful and proper in these circumstances, UMC is 
not empowered to retroactively suspend a collective bargaining agreement. Finally, fifth, 
the suspension of the collective bargaining agreement, especially in retroactive fashion, 
may constitute an unconstitutional impairment of the obligations of contracts or the 
taking of property without just compensation. 

For these reasons, the Union does not agree that the collective bargaining 
agreement has been lawfully suspended under NRS 288.150(5)(b) by virtue of your letter 
of March 31, 2020. Given the Union's need to provide an urgent response to your letter, 
the issues raised in this response letter are preliminary in nature and should not be 
construed to constitute a waiver or forfeiture of other issues that may lawfully be raised 
before an appropriate court, administrative agency, or other body. SEIU Local 1107 
demands you reconsider your hasty and ill-considered course of action. 

Analysis and Argument 

I. UMC has not lawfully suspended any collective bargaining agreement. 

A. UMC management is not empowered to suspend collective bargaining 
agreements. 

Setting aside whether the present circumstances authorize invocation of powers 
under NRS 288. l 50(5)(b ), UMC management is not empowered to suspend collective 
bargaining agreements. NRS 288.150(5)(b) authorizes "a iocal government empioyer" to 
take certain actions during a qualifying emergency. "Local government employer" is a 
defined term that means "any political subdivision of this State or any public or quasi 
public corporation organized under the laws of this State and includes, without limitation, 
counties, cities, unincorporated towns, school districts, charter schools, hospital districts, 
irrigation districts and other special districts." NRS 288.060 (emphasis added). UMC is 
organized as a county hospital under Chapter 450 of NRS, and the Board of County 
Commissioners is ex officio the Board of Hospital Trustees under NRS 450.090(1 ). There 
is no reasonable dispute that UMC is a local government employer for purposes of 
Chapter 288 of NRS. 

Although a local government employer is empowered to take certain actions 
under NRS 288.150(5)(b ), when the parameters of the statute are met, the statute does not 
answer in which body or officer the power and authority of a local government employer 
to take emergency action to suspend a collective bargaining agreement is vested. The 
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Union submits these emergency powers are not vested in UMC management, including 
the chief executive officer of UMC, but rather the Board of Hospital Trustees. 

The power to approve "[a]ny new, extended or modified collective bargaining 
agreement or similar agreement between a local government employer and an employee 
organization [i.e., a union]" is vested in "the governing body of the local government 
employer at a public hearing." NRS 288.153(1). The ultimate governing body ofUMC is 
the Board of Hospital Trustees under NRS 450.150. Under Clark County Code Chapter 
3.74, there has been a limited delegation of the authority of the Board of Hospital 
Trustees the University Medical Center of Southern Nevada Governing Board (UMCSN 
Governing Board) established under that chapter of the County Code. Under section 
3.74.030, only a limited power to negotiate collective bargaining agreements has been 
delegated to the UMCSN Governing Board and to the CEO ofUMC. CCC§ 3.74.030(8). 
Approval of collective bargaining agreements, however, is vested in the UMCSN 
Governing Board, subject to the express right of ratification by the Board of Hospital 
Trustees. CCC§ 3.74.030(12). 

Analogizing the power to approve collective bargaining agreements to the power 
to suspend a collective bargaining agreement, when authorized, Local 1107 submits that 
only the Board of Hospital Trustees may authorize the suspension of a collective 
bargaining agreement, as it is the body with ultimate and final authority to take 
bargaining action on behalf of UMC, the local government employer. Local 1107 is 
aware of no lawful delegation of that power to UMC management, its CEO, or the 
UMCSN Governing Board. At best, the UMCSN Governing Board is vested with a 
limited power to suspend collective bargaining agreements, subject to the express right of 
ratification by the Board of Hospital Trustees. As such, UMC management lacks power 
to unilaterally suspend the collective bargaining agreement under NRS 288.150(5)(b). 

Moreover, Local 1107 is unaware of any provision of Clark County Code, 
specifically Chapters 3.04 or 3.74 governing emergency management in the County and 
the UMCSN Governing Board, respectively, that would authorize UMC management to 
suspend collective bargaining agreements or other contracts. For example, Clark County 
Code§ 3.04.060 does not include within its enumerated provisions the power of "the 
board of county commissioners" to suspend contracts or collective bargaining 
agreements. Because there is not any lawful delegation of the Board of County 
Commissioners' or the Board of Hospital Trustees' authority under NRS 288.150(5)(b) to 
exercise certain emergency powers, UMC management's usurpation of those powers is 
unlawful. As such, the purported suspension of the collective bargaining agreement is 
without lawful authority and is void. 
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B. The "emergency" proclaimed is not a qualifying emergency under 
NRS 288.lS0(S)(b) which would enable suspension of collective 
bargaining agreements. 

Your letter purports to suspend the collective bargaining agreement between 
UMC and SEIU Local 1107 under NRS 288.150(5)(b). However, no qualifying 
emergency under NRS 288. l 50(5)(b) has been declared or in fact presently exists. NRS 
288.150(5)(b) provides as follows: 

Notwithstanding the provisions of any collective bargaining 
agreement negotiated pursuant to this chapter, a local 
government employer is entitled to: 
* * * 

(b) Take whatever actions may be necessary to carry 
out its responsibilities in situations of emergency such as a 
riot, military action, natural disaster or civil disorder. Those 
actions may include the suspension of any collective 
bargaining agreement for the duration of the emergency. 
_,. Any action taken under the provisions of this subsection 
must not be construed as a failure to negotiate in good faith. 

The provision quoted above empowers a local government employer to take necessary 
actions to carry out its governmental functions only in "situations of emergency such as a 
riot, military action, natural disaster or civil disorder." Although the Union readily 
recognizes the profound nature of the COVID-19 pandemic, that situation does not in and 
of itself constitute a riot, military action, natural disaster, or civil disorder. As such, 
although unquestionably a serious situation, the COVID-19 pandemic is not a qualifying 
emergency under the plain language ofNRS 288.150(5)(b). 

Riot. An infectious disease pandemic is not a riot, which is defined as "[ a ]n 
assemblage of three or more persons in a public place taking concerted action in a 
turbulent and disorderly manner for a common purpose (regardless of the lawfulness of 
that purpose)" or "[a]n unlawful disturbance of the peace by an assemblage of usu. three 
or more persons acting with a common purpose in a violent or tumultuous manner that 
threatens or terrorizes the public or an institution. Black's Law Dictionary 1523 (10th ed. 
2014); see also NRS 203.070 (defining riot for criminal law purposes as where "two or 
more persons shall actually do an unlawful act of violence, either with or without a 
common cause of quarrel or even do a lawful act, in a violent, tumultuous and illegal 
manner, they commit a riot"); NRS 248.210 (defining sheriffs duties with respect to an 
unlawful "riotous assembly" to mean "six or more persons" when "unlawfully or 
riotously assembled"). To Local 1107's knowledge, a riot has not been proclaimed in 
Clark County. As such, there is no qualifying emergency under NRS 288.150(5)(b) due 
to riot, and thus the suspension of the collective bargaining agreement is improper. 
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Military action. Likewise, there is not any military action present in Clark County 
that would constitute an emergency under NRS 288. l 50(5)(b ). Military action is not a 
defined term under this statute, but it generally encompasses a military engagement. In 
the context of life insurance, military action appears to encompass "war, declared or 
undeclared, or of action by military forces, or of any act or hazard of such war or action, 
or of service in the military, naval or air forces or in civilian forces auxiliary thereto, or 
from any cause while a member of such military, naval or air forces of any country at 
war, declared or undeclared, or of any country engaged in such military action." NRS 
686A.260( 1 )(b )( 1 ). There is no evidence of any active military action in Clark County 
that would constitute an emergency under NRS 288. l 50(5)(b ). As such, there can be no 
qualifying emergency for this reason. 

Civil disorder. Civil disorder is defined as a "public disturbance involving three 
or more people who commit violent acts that cause immediate danger or injury to people 
or property." Black's Law Dictionary 299 (10th ed. 2014). The term is comparable to riot 
or civil commotion. Id. There is no civil disorder in Clark County that would constitute 
an emergency under NRS 288.150(5)(b ). As such, there can be no qualifying emergency 
for this reason. 

Natural disaster. The only possible category of emergency remaining into which 
the COVID-19 pandemic could fit is natural disaster. However, an infectious disease 
pandemic is not a natural disaster within the meaning ofNRS 288.150(5)(b). The Nevada 
Legislature has distinguished between natural and man-made disasters in other contexts. 
See NRS 414.035 (distinguishing between "disasters caused ... by fire, flood, 
earthquake, storm or other natural causes" or by "technological or man-made 
catastrophes") ( emphasis added); NRS 414.070 ( conferring emergency powers on the 
Governor in cases where "a natural, technological or man-made emergency or disaster of 
major proportions has actually occurred within this State") (emphasis added). Because 
the Legislature knows how to distinguish between natural and man-made disasters, it is 
presumed that the inclusion of the word "natural" before "disaster" in NRS 288 .150( 5)(b) 
evinces legislative intent to restrict the kinds of disasters that qualify as an "emergency" 
to those disasters with "natural" causes. An infectious disease pandemic is not a natural 
disaster akin to fire, flood, earthquake, or storm. The spread of COVID-19 requires 
human intervention, making it a man-made disaster. As such, although unquestionably 
presenting unprecedented circumstances, a public health emergency is not the sort of 
emergency the Nevada Legislature had in mind when authorizing local government 
employers to take emergency actions under NRS 288 .150( 5)(b ). 

Because the COVID-19 pandemic is not a riot, military action, natural disaster, or 
civil disorder, there can be no emergency within the meaning ofNRS 288.150(5)(b). As 
such, reliance on COVID-19 or any declaration of emergency made in response to the 
COVID-19 pandemic in and of themselves are insufficient to qualify as an "emergency" 
under the statute. For these fundamental reasons, there is no authority for UMC to 
suspend the collective bargaining agreement in these circumstances. 
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C. Wholesale suspension of the collective bargaining agreement is neither 
necessary nor warranted for UMC to meet any emergency under 
present circumstances. 

Assuming there is a qualifying emergency within the scope of the NRS 
288. l 50(5)(b) that would trigger those emergency powers, a local government employer 
is only entitled and authorized to "[t]ake whatever actions may be necessary to carry out 
its responsibilities in situations of emergency." NRS 288. l 50(5)(b ). An action is 
necessary when it is "needed for some purpose or reason; essential." Black's Law 
Dictionary 1192 (10th ed. 2014 ). The wholesale suspension of the collective bargaining 
agreement is not necessary for UMC to meet its responsibilities in response to the 
COVID-19 pandemic. 

The March 15, 2020 declaration of emergency does not suspend the collective 
bargaining agreement. The Union notes that if UMC is in fact purporting to exercise 
powers under NRS 288.150( 5)(b) to respond to or to stave off an anticipated fiscal 
emergency, that would be in excess ofUMC's authority under NRS 288.150(5)(a). Int'! 
Ass'n of Fire Fighters, Local 1607 v. City ofN Las Vegas, EMRB No. Al-04067, Item 
No. 794 (Mar. 17, 2014) (holding the term "situations of emergency" under NRS 288.150 
does not include a financial shortfall). Actions taken to meet governmental 
responsibilities during a qualifying emergency under NRS 288.150(5)(b ), by the statute's 
express terms, must be necessary for the local government employer to meet its 
responsibilities. The very fact that the statute includes within its terms that a local 
government employer may suspend a collective bargaining agreement for the duration of 
the emergency does not mean that is the only tool available to the local government 
employer to meet emergent circumstances vis-a-vis its statutory and contractual 
collective bargaining obligations. Rather, when a local government employer further 
considers that it must still comply with the United States and Nevada Constitutions, even 
in times of emergency, it becomes clear the Nevada Legislature expressly recognized 
significant constitutional questions could arise if local government employers 
prematurely or without proper support suspended contracts. See Part I.E. below. 

Because UMC has offered no evidence and not even a basic explanation why 
wholesale suspension of the collective bargaining agreement is the only action it can take 
to enable it to meet its responsibilities in response to the COVID-19 pandemic, and why 
less drastic measures would be insufficient to meet its needs, UMC has exceeded the 
bounds of any authority under NRS 288.150(5)(b) to lawfully suspend the collective 
bargaining agreement. 

D. UMC may not retroactively suspend any collective bargaining 
agreement, even during a qualifying emergency. 

Your letter purports to suspend collective bargaining agreement "effective March 
15, 2020." The letter and notice to Local 1107 are dated March 31, 2020. Thus, this is 
unquestionably a retroactive suspension of the collective bargaining agreement. Setting 
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aside whatever merit there may be for the suspension of the collective bargaining 
agreement in present circumstances, there is absolutely no authority whatsoever under 
NRS 288.150(5)(b) for UMC to apply the suspension of a collective bargaining 
agreement in retroactive fashion. 

Nothing in NRS 288.150( 5)(b) authorizes retroactive application of emergency 
powers. It is well settled statutes are presumed to operate prospectively "unless it is clear 
that the drafters intended the statute to be applied retroactively." Sandpoint Apartments, 
LLC v. Eighth Jud. Dist. Ct., 129 Nev. 813,820,313 P.3d 849,853 (2013). Prospective 
application of statutes is the default because "[ e ]lementary considerations of fairness 
dictate that individuals should have an opportunity to know what the law is and to 
conform their conduct accordingly; settled expectations should not be lightly disrupted." 
Landgraffv. USI Film Prods., 511 U.S. 244,265 (1994). A test for determining whether a 
statute applies prospectively is whether the statute "purports to determine the legal 
significance of acts or events that have occurred prior to the statute's effective date." 
State Ethics Comm 'n v. Evans, 855 A.2d 364,374 (Md. 2004) (quoting Md. Comm 'non 
Human Rel. v. Amecom Div., 360 A.2d 1, 3 (Md. 1976)). Although there is a presumption 
against retroactivity, a statute may apply retroactively when (1) there is clear evidence 
that the legislature intended retroactive effect and (2) no vested right is impaired. Id. 

Nothing in NRS 288.l 50(5)(b) shows any legislative intent for any of its 
provisions to be applied by a local government employer in retroactive fashion. Cf NRS 
288.215(10) (providing award of arbitrator in certain fact-finding "is retroactive to the 
expiration date of the last contract"); NRS 288.217(8) (same). In the absence of any 
authorization for suspension of a collective bargaining to be retroactive to some date 
certain, UMC exceeds its authority (if any) to suspend the collective bargaining 
agreement retroactively. 

Even ifNRS 288.150(5)(b) could be construed to authorize the retroactive 
suspension of a collective bargaining agreement, the retroactive suspension would violate 
constitutional principles of fairness where such retroactive effect would impair vested 
rights. A full panoply of vested rights is at stake when a collective bargaining agreement 
is suspended retroactively. Merely as examples, pay rates, rights to overtime pay, dispute 
resolution rights, and other entitlements to benefits or other contractual rights and 
privileges are vested when the event giving rise to such entitlement has already occurred. 
The primary object of collective bargaining is to secure as a matter of contract the terms 
and conditions of the employment relationship between employer and employee. Once 
work has been performed, as temporal matter, rights and privileges flowing from that 
work becomes vested. Thus, even presuming the retroactive suspension of collective 
bargaining agreement is authorized under NRS 288.150(5)(b ), suspension of a collective 
bargaining cannot be implemented in a way to impair vested rights. 

Because there is no authority for the retroactive suspension of collective 
bargaining agreements under NRS 288.150(5)(b) and because such retroactive suspension 
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impairs vested rights, the purported retroactive suspension of the collective bargaining 
agreement by UMC is void. 

E. Suspension of a collective bargaining agreement in the absence of 
lawful authority may constitute an unconstitutional impairment of the 
obligation of contracts or an unconstitutional taking. 

The United States Constitution provides that "No State shall ... pass any ... law 
impairing the Obligation of Contracts." U.S. Const. art. I, § 10. The Nevada Constitution 
contains a mirror prohibition. Nev. Const. art. 1, § 15 ("No ... law impairing the 
obligation of contracts shall ever be passed."). These provisions prevent the state from 
interfering with existing contracts. Courts use a three-part test to determine if legislation 
is valid under the Contract Clause: (1) whether the legislation substantially impairs a 
party's rights under an existing contract, (2) whether the impairment serves an important 
and legitimate public interest, and (3) whether the impairment is reasonable and narrowly 
tailored to promoting that interest. Energy Reserves Grp. v. Kansas Power & Light, 459 
U.S. 400, 411-13 (1983). Government interference with government contracts is 
subjected to heightened scrutiny. US. Trust Co. v. New Jersey, 431 U.S. 1, 25, 29 (1977). 

Suspension of the collective bargaining agreement has the effect of immediately 
and indefinitely depriving the Union and the members of its bargaining units of the 
contractual rights and privileges entered into as a matter of contract. Even if one were to 
assume that UMC is lawfully empowered to suspend the collective bargaining agreement 
with Local 1107 in these circumstances, constitutional limits still require UMC to 
establish that the wholesale suspension of the CBA is reasonable and narrowly tailored to 
promote an important and legitimate public interest. UMC has not explained why the 
wholesale suspension of collective bargaining agreement is narrowly tailored to 
achieving the end of protecting the public. For that reason, the Union asserts UMC has 
exceeded the bounds of constitutional government by outright suspending the collective 
bargaining agreement without providing a sufficient lawful predicate, grounded in 
evidence and not speculation, that no measure short of suspension would enable UMC to 
satisfy an important and legitimate public interest. 

Moreover, depriving employees ofrights, entitlements, pay, or benefits after those 
rights have vested in employees, i.e., after the employees have performed work under the 
collective bargaining agreement, the retroactive deprivation of those vested property 
rights may constitute an unconstitutional taking under the United States and Nevada 
Constitutions. U.S. Const. amend. V; id. amend. XIV,§ 1; Nev. Const. art. 1, § 8(3). This 
may render the purported retroactive suspension of the collective bargaining agreement 
even more legally infirm. 
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II. If UMC has not lawfully suspended the collective bargaining agreement, any 
unilateral change will constitute an unfair labor practice and a remediable 
breach of the collective bargaining agreement. 

UMC faces substantial risks if its purported suspension of the collective 
bargaining agreement ultimately fails to withstand legal scrutiny. Although UMC 
correctly notes that "[a]ny action taken under the provisions of [NRS 288.150(5)(b)] must 
not be construed as a failure to negotiate in good faith," the inverse remains true, as well. 
If an action is not properly taken under NRS 288. l 50(5)(b ), such action will remain 
subject to the unfair labor practice prohibitions set out in Chapter 288 ofNRS. If the 
provisions ofNRS 288.150(5)(b) prove to be unlawfully or improperly invoked, UMC 
will continue to be liable for prohibited practices under NRS 288.270(1), including for 
interference, restrain, or coercion of any employee in the exercise of any right guaranteed 
under Chapter 288 ofNRS or for the refusal to bargain in good faith. NRS 288.270(1)(a), 
( e ). Unilateral changes to bargained-for terms and conditions of employment is a per se 
failure to bargain in good faith and constitutes an interference with protected rights under 
NRS 288.270(1 )( a). Reno Police Protective Ass 'n v. City of Reno, EMRB No. A 1- 
045390, Item No. 175 (Jan. 30, 1985). Likewise, contractually based grievances will 
remain available to the Union and bargaining unit members who have been aggrieved by 
any breach of the collective bargaining agreement. 

Conclusion 

SEIU Local 1107 is mindful of the fact that the COVID-19 pandemic has thrust 
upon UMC, the County, the State, the nation, and the world circumstances without 
comparison perhaps since the 1918 influenza pandemic. SEIU Nevada's members across 
the state have bravely risen to the occasion. It is not lost on the Union that many of its 
members are serving on the frontlines of this pandemic, putting their lives at risk to 
provide care and support in hospitals and other medical facilities across Nevada. Stress is 
high and the people of Nevada have likely not yet seen or endured the worst that is yet to 
come. 

In these circumstances, it is particularly craven that UMC management would 
send such a brutally harsh message of betrayal to rank-and-file employees-that labor 
peace and security are unimportant and are easily cast aside during difficult 
circumstances. That is exactly the wrong message to send in this time when labor and 
management should be working together, cooperatively and collectively, to meet the 
challenges of our time. Working families have enough to worry about when they are 
putting their lives on the line. The last thing workers should have to worry about in these 
times is losing their hard-fought livelihoods while going above and beyond for their 
community. Labor peace is more important in these times, not less, and undermining 
workers' faith and confidence that UMC management will have their backs destroys a 
sense of solidarity that is so urgently needed in this moment. 
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Rather than undermining the collective bargaining agreement, which gives 
comfort and security to workers, UMC management should work with its labor partners 
to ensure it meets the challenges facing the residents of Clark County without 
compromising bedrock principles oflabor peace. We are stronger, together. 

SEIU Local 1107 demands UMC management immediately reconsider its stance, 
rescind its unlawful suspension of the collective bargaining agreement, and make 
arrangements to meet with representatives of Local 1107 immediately to bargain over the 
continued effects ofUMC's response to the COVID-19 pandemic. We also urge the 
Board of Hospital Trustees to intervene if necessary. Absent reconsideration, the Union 
demands that UMC cogently explain, with citation to specific legal authority, why the 
wholesale suspension of the collective bargaining agreement is lawfully authorized, 
warranted, and necessary. The Union looks forward to your urgent response in this 
matter. 

Sincerely, 

By: 

THE URBAN LAW FIRM r.~ 
Michael A. Urya"n 
Sean W. McDonald 

cc: via email only 
Mason VanHouweling, Chief Executive Officer, UMC 
UMCSN Governing Board (UMCBoard@umcsn.com) 
Board of County Commissioners, 
sitting ex officio as the Board of Hospital Trustees 

James Conway, Esq. 
Brenda Marzan, President, SEIU Local 1107 
Grace Vergara-Mactal, Executive Director, SEIU Local 1107 


